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SUMMARY

Two individuals filed a request with a Central Intelligence Agency (CIA)
under the Freedom of Information Act (FOIA) (5 USCS § 552), seeking, inter
alia, the names of the institutions and individual researchers who had
participated in a ClA-financed project, code-named MKULTRA, that was
established to counter perceived Soviet and Chinese advances in brainwash-
ing and interrogation techniques. Citing exemption 3 of the FOIA (5 USCS
§ 662(b)(3)B)), which in pertinent part, provides that an agency need not
disclose matters that are specifically exempted from disclosure by statute
provided that such statute refers to particular types of matters to be
withheld, the CIA declined to disclose the requested information. The CIA
relled on §102(dX3) of the National Security Act of 1947 (50 USCS
§ 403(dX3)), which states that the Director of Central Intelligence shall be
responsible for protecting intelligence sources and methods from unautho-
rized disclosure. The two individuals then filed suit under the FOIA in the
United States District Court for the District of Columbia. After an appeal to,
and remand by, the Court of Appeals, the District Court, applying the Court
of Appeals’ definition of “intelligence sources” as mesaning only those
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spurces to which the CIA had to guarantee confidentiality in order to obtain
the jnformation, held that the CIA need not disclose the identities of
resenvchers who had sought and received express guarantees of confidential-
ity, and also exempted from disclosure other researchers on the ground that
their work for the agency, apart fromm MEULTRA, required that their
identities remain secret. The court further held there was no need to
discloge the instituticnal affiliations of the individual researchers whose
identities were exempt from disclosure. The Court of Appeals affirmed that
part of the District Court’s judgment exempting from disclosure the institu-
tional affiliations of individual ressarchers found to be intelligence sources,
but it reversed the District Court’s ruling with respect to which individual
resesrchers satisfied “the need-for-confidentiality” aspect of its formulation
of exempt “intelligence sources” (703 F2d 9b).

On certiorari, the United States Supreme Court reversed in part and
affirmed in part. In an opinion by Burckr, Ch. J, joined by W=ITE,
BrLackmow, Pow=zrl, Remwnquist, STEVENS, and O'ConNog, JJ., it was held
that (1) § 102(dX3) clearly refers to “particular types of matters” within the
mesaning of Exemption 3 of the FOIA, and thus qualifies as a withholding
statute under Exemption 3, (2) the plain meaning of § 102(d)X3)'s language,
as well as the legislative history of the National Security Act, indicates that
Congress vested in the Director of Central Intelligence very broad authority
to protect from disclosure all sources of intelligence information, and thus
the Director was well within his authorily to withhold the researchers’
identities from disclosure under the FOIA because the researchers provided,
or wers engaged to provide, information the CIA needed to fulfill its
statutory obligations with respect to foreign intelligence, and (3) the Direc-
tor was not required to disclese the institutional affiliations of the exempt
researchers since the record supports his determination that such disclosure
would lead to an unacceptable risk of disclosing the sources’ identities.

MarsHALL, J., joined by BrewNAN, J., concurred in the result, but ex-
pressed the view that the CIA’s sweeping definition of “intelligence source”
is mandated neither by the language or legislative history of any congressio-
nal act, nor by legitimate policy comsiderations, and it in fact thwarts
congressional efforts to balance the public’s interest in information and the
government’s need for secrecy.
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